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Introduction
Case law around the country does not support the local government’s plan to renovate a portion of Brooklyn as part of a $2.5 billion development project.  The development project is described in the article The Battle of Brooklyn
.  The intention of the local government is to exercise eminent domain over approximately 670 Brooklyn residents and businesspeople.  The end result of the plan created by real estate developer Bruce Ratner is to demolish three city blocks, evict hundreds of blue-collar residents and build 17 new high-rise buildings and a sports arena that would ultimately be the home of the New Jersey Nets.  Not only does the case law around the country not support the plan proposed by Ratner, but his despotic plot to seize private property and expand his colony of real estate investments is unethical from several vantages. 

Business Analysis
State and local governments use eminent domain to convert privately owned land into public land, for “public use”.  According to New York Code:

§ 101. It is the purpose of this law to provide the exclusive procedure by which property shall be acquired by exercise of the power of eminent domain in New York state; to assure that just compensation shall be paid to those persons whose property rights are acquired by the exercise of the power of eminent domain; to establish opportunity for public participation in the planning of public projects necessitating the exercise of eminent domain; to give due regard to the need to acquire property for public use as well as the legitimate interests of private property owners, local communities and the quality of the environment, and to that end to promote and facilitate recognition and careful consideration of those interests;

The business impetus for the “revitalization” is easy to grasp.  The residents of Brooklyn – New York City’s largest borough – have longed for professional sports since the Brooklyn Dodgers left town in 1957. City officials argue that a new sports arena and a professional sports team would be a welcome addition to most residents not affected by the redevelopment.  In addition, the plan is projected to provide nearly 14,000 jobs during construction and 7,400 permanent jobs after the project is finished.1  However, once the rose-colored glasses are removed, we can clearly see that Ratner’s motives in proposing and developing this plan aren’t as utilitarian as portrayed. 

Ratner is behind the project not for the public good, but rather to increase his revenues by expanding his own corporate empire.  It’s no surprise to learn that Ratner’s other projects in the area, including the Atlantic Center Mall would avoid the eminent domain imposed by the government, and ultimately see a rise in property values.1  Ratner seeks to gain enormous profits from the redevelopment, not only in the structures that will be built, but also in the structures that he already owns in the area.  As compared to potential arena sites in other boroughs or even other areas within Brooklyn, Ratner stands to gain most from evicting and destroying the three city blocks at the corner of Flatbush Avenue and Pacific Street.


Ratner’s claim of eminent domain hinges on one central question – what is the definition of “public use”?  There have been hundreds of situations across the country where the scope of this concept has been used and abused.  On one end of the spectrum, some municipalities have used Constitutionally-given constructs such as eminent domain and public use to force land owners to move, in order to build highways, railways, museums and libraries.  On the other extreme, some cities and counties have tried to seize property and build for-profit businesses in the name of community revitalization (a.k.a. “economic development” or “urban renewal”).


This is not a foreign concept to the people of New York City.  Private businesses such as Home Depot, The New York Stock Exchange, The New York Times and the Lower East Side Tenement Museum have tried to condemn private property and rebuild it for other means.
  

City and state officials have been brainwashed into thinking that taking private property and giving it to developers will improve the city overall.  As James Ely, Professor of Law and History at Vanderbilt University states, “A further source of aggravation is the charge that eminent domain is frequently initiated by powerful and politically well-connected interests who have the ear of local officials.  At root is the question of how far the perceived needs of the public should be able to trump the rights of individual owners?”
  


Consider a situation in which the local government attempts to exercise eminent domain over buildings owned by Donald Trump.  What if one of the Trump Towers was rezoned and turned into a shopping mall?  Doing so would clearly provide a “greater good” for the city of New York, because the shopping mall would be available for everyone’s use.  It would help the local economy, provide more taxes for the city, and create jobs.  


This would never happen to someone as prestigious and powerful as Donald Trump.  But it is happening to 670 blue-collar, working-class people of Brooklyn.  Among them is Emmanuel Volcy, a Haitian immigrant and aspiring entrepreneur.  His auto body shop just opened a few months ago and now is in jeopardy of being demolished and rebuilt into a visiting team’s locker room or storage facility for souvenir cups.  Similarly, Joe Pastore, a resident since 1967, will be kicked out of his 473 Dean Street apartment.  He says, “When somebody tells ya that you got to come out of your own home, that’s not freedom, that’s communism.  In Germany, they took down the wall, and it looks like here in America, we’re puttin’ it back up.” 1
To add insult to injury, Ratner and his eminent domain mob wouldn’t even have to tell Trump, Vocly or Pastore anything in person.  Not even a flyer needs to be mailed to their house.  In fact, New York law does not require the government to even notify property owners that their land will be seized, or provide them with the projected plans to take their property.  
Instead, only a tiny advertisement, which constitutes a "legal notice," must be inserted in the classified section of a local newspaper.  And if the property owner does not appeal the condemnation within 30 days of the newspaper notice – which he probably won’t even see – he waives his constitutional defense to his land.


The City of New York’s agenda for the continued redevelopment is patently clear.  The Gothamgazette.com continues, “In his state of the City address, [NYC Mayor Michael] Bloomberg announced his support for such varied [eminent domain] projects as the rezoning of the West Side for greater commercial use, the expansion of the Jacob Javits Convention Center, and an all-out effort to get the 2012 Olympics…”3  This isn’t about the pubic good or even public use.  The proposed New Jersey Nets arena is about the city using its residents to pay for a facility that could ultimately destroy the lives of 670 citizens. It’s part of a heavy-handed master plan to try and snag the Olympics and boost political and career agendas of some of New York’s most influential officials.  


The key is to look at who will benefit most from the demolition of three city blocks and subsequent construction of a new sports arena for the New Jersey Nets organization.  The public cannot use the facility as they please.  The courts will not be open for all to use.  Citizens will most likely be required to pay upwards of $50 per ticket just to get in to the building.  By charging admission and restricting public access, it is clear that this building is being proposed so that the developer and the New York Nets organization can profit.  Professor Ely continues, “The very purpose of the [eminent domain clause in the Fifth Amendment] was to safeguard individual rights, including property ownership, from majority control…Government should not be able to compel persons to give up their constitutional right to own a particular property without a compelling justification.”4
In Brooklyn, the government’s plan will uproot hundreds of residents and business people.  Those residents could lose a home that they’ve lived in their entire lives, or a family store that their ancestors founded decades ago.  These losses would all be in the name of profits for the city and Bruce Ratner.  

Some argue that a new arena will trickle down benefits like “urban renewal” and “job creation.”  That’s a great theory, but in reality, far from the truth.  With new sports arena construction the Brooklyn residents near this location can also look forward to increased traffic, pollution and crime. According to James Kruzer and Eli Rosenbaum, in their story for the Harvard Political Review, “To Build Or Not To Build? Stadium Building Remains the Ultimate Nexus Of Politics, Economics, And Sports”: 

“Team owners enjoy the corporate welfare of taxpayer dollars earmarked for stadiums. The general public enjoys a “revitalized” sports arena and team in their city, and it hopes to exploit new business opportunities. Elected officials reap the political gains of perceived municipal development and love the chance to throw out the first pitch at the new park. But at what price?” 9
In Mark Rosentraub’s 1996 book Major League Losers: The Real Cost of Sports and Who's Paying for It and Joanna Cagan and Neil deMaus’s 1998 book Field of Schemes: How the Great Stadium Swindle Turns Public Money into Private Profit, the authors concur that not every sports arena delivers upon its promise of an improved community:

In a comprehensive 1998 study that echoes the analysis of many others, Heartland Institute public policy analyst Joseph Bast cited three factors as responsible for stadiums’ lack of profitability for communities: their opportunity cost (the museums, parks, or science centers that could have been built with the money used to build the new stadium); their failure to actually attract new businesses to the area; and the fact that the increased revenue they generate goes to owners and players instead of being reinvested in the city. 9  
Rosentraub goes on to say, “Pro sports teams are small businesses that don't deserve the subsidies they get. 
The industry never accounts for more than 0.5% of jobs or salaries in any region. (By contrast, in the average metropolitan area, restaurants provide nearly 7% of jobs.)”10 
In New York, the city of New Rochelle considered using eminent domain to build an IKEA store several years ago before the company dropped its plan in the face of opposition. Yonkers has considered using it to acquire the land needed to build a minor-league baseball park near its town center. 
We are not suggesting the New Jersey Nets not build an arena.  The right of the government to seize lands it deems a public use is in the New York code as it is in the Fifth Amendment of the Constitution.  However, the intentions of the developers and the selection of this site (there have been other substantial and plausible construction sites) are marred by capital greed and personal gain.  As Professor Ely continues in his landmark study of eminent domain issues, “The eminent domain power can be tempered to afford greater protection to individual property owners without unduly hampering the ability of government to appropriate property to serve legitimate public interests.” 3
Legal Analysis
An excerpt from Public Power, Private Gain by Dana Berliner provides an excellent framework and introduction to our legal analysis:

“New York is perhaps the worst state in the country for eminent domain abuse. Just in the past five years, it has condemned small businesses for the New York Stock Exchange, The New York Times, Costco, and Stop & Shop. New York cities also have condemned the future home of an inner-city church for commercial development and forced the closure of a family furniture-making business in favor of a Home Depot. 
There have been at least 14 private use projects in New York between 1998 and 2002, taking at least 57 businesses. This enthusiasm for eminent domain is encouraged by the courts, which rubber stamp every condemnation and seem to consider any kind of private undertaking a public use.”
 
Therefore, due to New York’s very misconstrued, politically-motivated view of eminent domain, it is more proper to discuss proceedings in states with a more reasonable, constitutional approach to eminent domain. 
In the case of Southwestern Ill. Dev. Auth. v. National City Environmental, L.C.C.
, the Southwestern Illinois Development Authority sought to take an automobile recycling facility's property and convey it to the operator of a racetrack in order to allow the racetrack to expand its parking lot. The Circuit Court approved the taking and the recycling facility appealed.  The Appellate Court reversed the decision.  Leave to appeal was granted and on rehearing, the Supreme Court held that the taking would not achieve a legitimate public use and was unconstitutional.
This case illustrates that, in the court’s opinion, the taking of a property to develop land for a sports facility did not achieve a legitimate public use and therefore was deemed unconstitutional, even if the taking would foster economic development and promote public safety.  The regional development authority proceeded to condemn the property for transfer to a private party in response to the racetrack’s expansion goals and attempted to act as a default broker of land. Clearly, the condemnation was designed to result in the racetrack’s private profits and was justly blocked by the Supreme Court.  The court commented:

“If property ownership is to remain what our forefathers intended it to be, if it is to remain a part of the liberty we cherish, the economic by-products of a private capitalist's ability to develop land cannot justify a surrender of ownership to eminent domain." 7
Likewise, the application of eminent domain in the attempt to take residential and business property in Brooklyn by Bruce Ratner is unconstitutional.  
The Empire State Development Corporation (ESDC) is likely to be the governmental authority that would seize homes and businesses for Ratner.  Ironically enough, the ESDC leases office space in a building owned by none other than, Bruce Ratner, which raises some serious ethical concerns regarding the nature of Ratner’s relationship with government.  In condemning the residential and business properties, the ESDC would be acting as a default broker of the land in much the same way as the Southwestern Illinois Development Authority attempted to act.  In addition, if you take into account that the Brooklyn Atlantic Yards development would be conveniently bordering many of Ratner’s other projects, including the Atlantic Center mall, this development would give Ratner a virtual property monopoly in the area.  Not only would the Atlantic Center mall be spared, but it would surely see a rise in property values if the arena project becomes a reality.  Thus, it becomes clear that the ESDC would be responding to Ratner’s property expansion goals by transferring the property to the billionaire private developer just as the Southwestern Illinois Development Authority attempted to transfer property to a sports racetrack.  Clearly, there is an unhealthy conflict of interest between what the ESDC should do and what Ratner wants them to do.
In addition, the court in Southwestern Ill. Dev. v. National City stated:

“The exercise of the power of eminent domain is not entirely beyond judicial scrutiny, and it is incumbent upon the judiciary to ensure that the power is used in a manner contemplated by the framers of the constitutions.” 7 
Eminent domain was originally written into the constitution so that government may take over private property in case the land is needed by the public, such as for roads or school buildings, not for the public in such cases as sports arenas or racetracks.  Therefore, the taking of property for a sports arena is clearly not a proper application for eminent domain.  
The Supreme Court of Illinois conclusively decided that:

“The government does not have unlimited power to redefine property rights.  The power of eminent domain is to be exercised with restraint, not abandon.” 7
In another eminent domain decision, Bailey v. Myers
, the city of Mesa, Arizona, brought condemnation action against property owners in order to acquire property for a redevelopment project.  The property owners counterclaimed, alleging that the action was unconstitutional.  The Superior Court, Maricopa County, entered judgment for the city.  The property owners petitioned for special-action relief.  The Court of Appeals held that the city’s taking of the property was not for “public use.”  
The court explained their ruling as follows: 
“When the government proposes to take a person's property to build streets, jails, government buildings, libraries or public parks that the government will own or operate, the anticipated use is unquestionably a "public use" for condemnation purposes.”8 
Furthermore, the court reiterated its stance in Bailey v. Myers ruling and went on to say:

“The city's taking of private property in order to complete a redevelopment project consisting of privately owned retail center with stores, restaurants, and office space was not for a "public use"; [the] city did not propose to take property for traditional public use such as street, park, or governmental building, and taking was not essential for the provision of public services or for reasons of public safety or health.”8
Thus, the court reaffirmed that the use of eminent domain should be exercised only for traditional public uses.  Again, this case is very analogous to “the Battle for Brooklyn” because Ratner’s development project is not substantially different from the development project in Bailey v. Myers, except for the fact that Ratner has utilized the allure of a Brooklyn basketball team to rally powerful public and political support for his cause.
Additionally, the taking of residential and business property conveniently adjacent to Ratner’s Atlantic Center mall for a sports arena and 17 skyrise buildings by application of the power of eminent domain is questionable at best.  
In comparison to Bailey v. Myers, Ratner’s development project does not constitute a “public use” since ultimately the Brooklyn Atlantic Yards would be a privately owned property utilized for private gain, not for the provision of public services such as the case with streets, parks, or government buildings and is therefore non-essential and unconstitutional.  

In recent years, with the growing nexus between state and private business, eminent domain has been abused by courts of the state of New York to condemn private property for use by another private party.  What’s even more disheartening is that this clear and present danger to individual property rights has promulgated itself into the eminent domain abuses that all to often throw hard-working Americans out of their homes and businesses for politically motivated reasons, or worse, for the personal interests of the wealthiest in society.  
Conclusion
When New York law allows government to rearrange property on the basis of any asserted benefit to the public, there is no realistic limit on the power of politically influential people such as Bruce Ratner to use mere political skill to deprive innocent citizens of their property.  In the absence of a realistic check on private redistributions through eminent domain, developers like Bruce Ratner have become a new kind of robber-baron, confident that they may take property whenever doing so serves their practically unreviewable assertions of public interests. The weakening of private property rights benefits powerful interests at the expense of the poor and underrepresented.  If Ratner’s proposal goes through, he would have effectively begged his way into the Brooklyn community, borrowed taxpayer dollars to develop land for his personal gain and stolen property for hard-working taxpayers that have very little legal rights in protecting their homes and businesses.  Therefore, the city of Brooklyn, the state of New York, and Bruce Ratner must not be allowed to condemn residential and business property in Brooklyn through the application of eminent domain.  
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