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Topic 2 NEGLIGENCE:  New York City is liable to a rescue worker at ground zero who was not issued a mask during the cleanup of the World Trade Center after 9-11.  Beginning on Sept. 11, the worker spent 14 straight days, 10 hours a day at ground zero.  Currently, he has respiratory problems, cannot climb 3 flights of stairs without getting winded, and cannot competently work as a fireman.  

Ethical:  Assume that you are the senior human resources director of a major Atlanta company.  The company is housed in an old building which once contained asbestos, but was gutted in 1985.  Since 1985, the level of airborne asbestos particles is well within acceptable EPA safety limits.  What ethical duty does your company have to disclose this information to current and future employees? 
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To prove negligence, the plaintiff must establish the following: 

1) The defendant owed a duty to the plaintiff,

2) The defendant did not conform to required standards,

3) A reasonable causal connection exists between plaintiff injuries and defendant actions,

4) The defendant invaded a legally protected interest of the plaintiff
. 

The purpose of this discussion is to prove the City of New York upheld its legal duty, no breach of duty occurred, and although the plaintiff sustained injuries, those injuries were not caused by the negligence of the City.  Analogous cases involving breach of duty and causal connection will be discussed to prove the City of New York is not liable to a rescue worker at ground zero who was not issued a mask during the cleanup of the World Trade Center after September 11, 2001.

Case Background


New York City is facing suits involving injuries caused by the alleged negligence of the city during the recovery and cleanup after the attacks on the World Trade Center.  Many of these suits involve firefighters alleging that the City did not provide adequate respiratory protection.  It has recently been determined that asbestos, benzene, dioxin, PCBs and other contaminants have been detected in the ruins of the WTC.  The City of New York claims that in the beginning of the clean-up operations, masks were limited; however, the city eventually received an abundant amount of masks.  Many people have cited the firefighters were given masks but they were not wearing them properly.
Burden of Proof in Negligence Cases


The question at hand is whether or not, during the aftermath of the September 11th attacks, the City of New York was negligent in providing protection to the rescue workers resulting in detrimental health effects to those workers.  In order to establish liability under a negligence theory, the rescue worker (plaintiff) must show that: 

1.  The City of New York (defendant) owed a duty to the plaintiff to act in conformity with a certain standard of conduct, that is, to act reasonably under the circumstances;

2.  The defendant breached that duty by failing to conform to the standard;

3. A reasonably close causal connection exists between the plaintiff’s injury and the defendant’s breach; and

4. The plaintiff suffered an actual loss or injury
.  

Conditions 1 and 4 of establishing liability are not disputed: the defendant did owe a duty to the plaintiff to act reasonably under the circumstances and the plaintiff did suffer an actual injury or loss.  However, it is disputed that the defendant breached that duty by failing to conform to the standard and it is believed that a close causal connection does not exist between the plaintiff’s injury and the defendant’s breach.  As the circumstances of the incident were due to a terrorist attack, there was no standard protocol for the City to follow and, in fact, the rescue worker’s injuries were not caused by the defendant’s negligence, but rather by the terrorists that caused the destruction and resulting clean-up efforts, thereby failing to meet two of the conditions necessary to prove liability under negligence theory.  


As stated in Sakhai v 411 East 57th St. Corp., 707 NYS 2nd 630 (App. Div. 1st Dept. 5/25/2000)
, the burden of proof is on the plaintiff to show negligence in the cause of duty.  In Sakhai, the court held that the landlord only has a duty to take minimum precautions to protect the occupants from foreseeable criminal activity and that a tenant may recover damages only upon showing that negligence was the cause of the injury.  The City of New York was in an analogous position during the September 11th attacks.  The City had a duty to take minimum precautions to protect the City’s occupants from foreseeable harm for the plaintiff to be able to recover damages, because the terrorist attacks were not foreseeable, the city cannot be held liable for negligence as supported by the ruling in Sakhai.  


In addition, regarding the issue of forseeability, the case of Francisco Sanchez v. State of New York
 speaks directly to the core of the September 11th liability case not falling as an act of negligence by the defendant.  In this case, the issue raised by the plaintiff against the State of New York was that his supervisor was negligent in preventing an inmate-on-inmate assault involving Sanchez.  In the case, the facts were undisputed.  On December 14, 1995, two unidentified inmates in the Elmira Correctional Facility attacked Sanchez on the second floor of a school building the prison used for evening programs.  One correction officer was assigned to supervise about 100 inmates in the evening program area, and was otherwise occupied at the time of the assault.  Sanchez was the leader of his class and required to clean up his classroom and stand outside the door to await inspection and release from the supervising officer.  On the evening in question, while waiting for dismissal, Sanchez was punched and slashed across his face, requiring 40 stitches.  


Sanchez filed a claim against the state for negligence of the supervisor, and the State of New York sought a judgment that the attack was not foreseeable.  The court ruled in favor of New York.  The judgment stated, “a defendant stands liable in negligence only for breach of a duty of care owed to the plaintiff.”  The scope of the State’s duty to protect inmates is limited to risks of harm that are reasonably foreseeable.


The same language can be applied in the case against the City of New York in relations to September 11th.  The scope of the City’s duty to protect rescue workers is limited to risks of harm that are reasonably foreseeable.  And, the key to the case, “the risk reasonably to be perceived defines the duty to be obeyed (Palsgraf v Long Is. R.R. Co., 248 NY 339, 343, 162 N.E. 99 [1928])
. 

Duty Requirements


As previously stated, the defendant did owe the plaintiff a duty to act reasonably under the circumstances, and it was stated that the circumstances were not normal, so therefore the scope of duty is not broad enough to hold the defendant liable under the circumstances.  In delving deeper into the question to determine if a duty exists, it is important to look at the duty requirements.  


First, a person with a legal duty to another is required to act reasonably under the circumstances to avoid harming the other person and act as a “reasonable person of ordinary prudence” would in the circumstances
.  In this case, the City of New York did act reasonably under the circumstances.  As previously mentioned, the circumstances leading up to the incident were anything but reasonable, and the City of New York did everything within its power to protect its workers including calling in the Federal Emergency Management Agency (FEMA), the Environmental Protection Agency (EPA), and additional support.


Second, duty requirements in regards to emergency situations are to act as a reasonable person would act in the circumstances and the defendant is expected to anticipate emergencies.  First, the defendant did act as expected in an emergency situation.  According to the Occupational Safety and Health Administration (OSHA) Regulation 29 CFR 1910.38, the OSHA regulation for Emergency Action Plans (EAP’s) must include: emergency escape procedures, procedures to be followed by employees who remain to perform critical plant operations, procedures to account for all employees after an emergency evacuation, rescue and medical duties for those employees who are to perform them, preferred means for reporting emergencies, and names or regular job titles of person or departments to be contacted for further information or explanation of duties under the plan
.  Research has shown that the current EAP in place for the City of New York is sound, especially in light of the magnitude of the emergency that September 11, 2002 represented
, indicating that the City of New York acted reasonably under these circumstances, eliminating their duty for the plaintiff’s injuries.

Breach of Duty


After determining that the defendant did owe a duty to the plaintiff, it must be proven that the duty was breached.  In the case of Velez v Freeport Union Free School Dist.
, a young boy’s family sued the school after a fellow student injured him on school premises.  The school had a duty to adequately supervise the students on its premises and was liable for foreseeable injuries proximately related to the absence of adequate supervision.  However, an injury caused by the impulsive, unforeseeable act of a fellow student ordinarily will not give rise to a finding of negligence, absent proof of prior conduct that would have put a reasonable person on notice to protect against the injury-causing act.  This case is analogous to the World Trade Center case because the injuries caused to the plaintiff were proximately caused by an unforeseeable harm.  Even though the City of New York had the duty to protect the plaintiff, it could not be liable for harms that were not reasonably predictable.  In fact, the City of New York requested that the EPA perform air quality tests in an effort to determine if there was harm present due to dust.  The EPA’s report indicated that risk of potential exposure to air borne contaminants was minimal
.  According to OSHA regulations, respiratory protection only needs to be provided if tests prove that negative exposure to contaminants is high
.  Since reports indicated minimal exposure, respirators and masks did not have to be provided and therefore, the City of New York had fulfilled its duty.


In the New York case, DeLaurentis v. Marx Realty & Improvement, it was ruled that within the scope of a legal duty is the duty to warn of potential existing dangers and dangerous conditions
.  The duty extends only to those conditions not readily observable, and there is no duty to warn of conditions that are in plain view and easily discoverable by those employing the reasonable use of their senses.  Dust in the air is rationally detected through both the use of sight and smell.  Since dust is typical when buildings collapse, either intentionally or accidentally, the presence of dust in the air could be reasonably anticipated by persons in the area of the World Trade Center and therefore, does not constitute an unreasonably dangerous condition.  Additionally, the plaintiff was a professional fireman and was presumably well trained by the New York Fire Academy
.  The academy training includes handling hazardous materials operations, confined spaces operations and building collapse operations
.  The plaintiff should have been reasonably aware of the risks present and adequately knowledgeable about the precautions that should have been taken.  If he felt he would be exposed to harmful contaminants due to the building collapse or was irritated by the dust, he should have requested a mask.  If the fireman, who presumably understands the risks of operating in hazardous areas, does not act proactively to protect himself against those risks, the City can use the defense of contributory negligence, indicating that the plaintiff contributed or caused the damages to himself.  Contributory negligence bars the plaintiff from recovering any damages.  Furthermore, it can be argued that his actions of clean-up and rescue were voluntary and subsequent to the initial call to duty, which was to evacuate the building and extinguish the flames.  Therefore, the plaintiff assumed the risks of working at Ground Zero.


The New York Court has ruled that the “danger invites rescue” doctrine allows a party to recover damages from the defendant whose negligence created the situation of peril
.  The doctrine has generally been applied when the liable parties’ negligence causes injury to another and a third person is injured coming to the aid of the person in need.   Additionally, the standard of care imposed on the rescuer to take care of his own safety is relaxed.  In the case of the World Trade Center catastrophe, the fireman’s injuries occurred during rescue operations caused by acts of terrorism, not by the negligence of the City of New York; therefore, the danger invites rescue doctrine is not applicable in this case.

Section 5(a) of the Occupational Safety and Health Administration’s (OSHA) regulation defines duty by indicating that “each employer shall furnish to each of his employees, employment and a place of employment which are free from recognized hazards that are causing, or likely to cause, death or serious physical harm to his employees”
.  Even though the plaintiff was employed by the City of New York as a fireman, in this case, the acts of clean-up by plaintiff can be considered voluntary and therefore he was not directly employed by the City of New York for the purpose of the clean-up activities.   In this case, the City may not be required to the same level of duty had the fireman been specifically employed to participate in clean-up operations.   

Causal Connection

As part of proving that the City of New York was negligent, the defendant must establish a causal connection between the injuries he suffered and the conduct of the City of New York after the attacks on the World Trade Center.  There are two parts to determining causation: proving actual cause and proving proximate cause. 

To prove actual cause, the plaintiff must show that his injuries would not have occurred if the defendant’s conducts were different.  To prove proximate cause, the plaintiff must show that the conduct of the defendant was the cause of his injuries.  The plaintiff’s main argument is that he was not provided with a mask. Given the magnitude of the unprecedented situation, it may be determined that the City of New York made a reasonable attempt to equip everyone with personal protective equipment (PPE). 

On behalf of the defendant, the Environmental Protection Agency (EPA) started collecting air samples on September 11th.  Based on samples collected immediately following the attacks, the EPA released a statement on September 13th that included the following text to verify the safety of the conditions:

At the request of the New York City Department of Health, EPA and the U.S. Department of Labor's Occupational Safety and Health Administration (OSHA) have been on the scene at the World Trade Center monitoring exposure to potentially contaminated dust and debris.  Monitoring and sampling conducted on Tuesday and Wednesday have been very reassuring about potential exposure of rescue crews and the public to environmental contaminants
.


Under OSHA regulations, an organization (in this case the defendant) must meet specific requirements concerning PPE
.  However, these requirements are based on a comprehensive hazard assessment that must be made in writing. Since neither the City of New York, nor any other agency, initially understood the nature of the attack and the impending disaster, it was not possible for the defendant to gauge the protection necessary for rescue workers.  The initial understanding was that the firefighters were to fight the fire raging at the top of the buildings.  The collapse of the buildings, which was when the highest probability of exposure occurred, was unexpected.  Yet, a CDC report shows that at least 48% of workers at the time of the collapse of the buildings were wearing masks
.

The plaintiff alleges that the injuries he has suffered are the result of not having a mask.  However, a recent article in USA Today suggests that the absence of a mask was not enough to prevent the injuries.  According to the article, toxins “can be absorbed through the skin, lungs and eye membranes, with possible long-term damage to liver, kidneys, lungs and other organs”
.  It is impossible to expect that the defendant could provide protection for the entire body without seriously hampering rescue efforts.  Even OSHA’s distribution of equipment at Ground Zero did not include such protection
. 

While the plaintiff may see the defendant’s conduct as careless, it must be understood that the defendant acted in a situation of unprecedented emergency. The initial reaction was to save human lives and not to perform cleanup.  As mentioned previously, the extent of the disaster was unforeseeable and, by law, the defendant is not required to compensate based on unforeseeable injuries.
  

To summarize the causal connection: The plaintiff’s involvement with the rescue operation was part of his duty as a fireman.  The defendant’s conduct was acceptable given the situation.  Therefore, any injury suffered by the plaintiff was incurred as part of normal duty and would have occurred despite the conduct of the defendant. Moreover, most of the injuries suffered by the plaintiff were unforeseeable and, therefore, the defendant is not liable for these injuries. 

Conclusion of Negative Argument


In conclusion, the City of New York should not be held liable for the injuries incurred by the firefighter.  It can be logically proven that City did not breach its legal duty by failing to conform to the standard and that a close causal connection does not exist between the plaintiff’s injury and the defendant’s breach.  

Ethical Discussion of Asbestos

Asbestos has been used throughout history as a building material. In the 1900’s, it is estimated that about 750,000 buildings in the United States were constructed with the use of asbestos. Asbestos was also used in a wide variety of products including those used for fireproofing and insulation, walls, flooring, roofing, ducts, electrical, adhesives, cement, and vinyl. During the 1950’s, the dangers of asbestos were brought to light and in 1969 the first asbestos regulations were passed in the United States. Since then, several laws have been passed banning the use of asbestos and directing the removal of asbestos from buildings.


Most legislation in the United States has been directed toward Asbestos Containing Materials (ACMs) and Presumed Asbestos Containing Materials (PACMs). The Occupational Safety and Health Administration’s (OSHA) General Industry Asbestos Standard (29 CFR 1910.1001) directs all building owners to identify ACM’s and PACM’s in their buildings and maintain records.  The following excerpt from an official OSHA letter to a building owner gives a full understanding of a building owner’s responsibility
.

Rule 29 CFR 1910.1001(j)(2)(ii) requires building and facility owners to maintain records of information concerning the presence, location and quantity of asbestos-containing material (ACM) and presumed asbestos-containing material (PACM) installed in their building or facility…The information concerning the location and quantity of installed ACM and PACM must be kept current by documenting the work that is performed…

Therefore, building owners must identify sources of asbestos and document the findings.  Moreover, if any work is being performed on ACMs and PACMs, then that work needs to be documented. 

Asbestos is generally not harmful unless it starts breaking off and forming airborne asbestos.  The Environmental Protection Agency (EPA) has set a “safe” level of airborne asbestos, and OSHA provides methods for measuring airborne asbestos levels.  OSHA also requires that in the case that the employer has “actual knowledge of, or should have known through the exercise of due diligence, that other materials are asbestos-containing, those materials must also be treated as asbestos.”

Given the above facts, the company has no legal responsibility to report the asbestos levels for two reasons.  First, the regulations only talk about ACMs and PACMs.  Since the building has been rebuilt after 1980, no checks are required according to the OSHA regulations. Secondly, the airborne asbestos does not exist because of work on ACMs and PACMs, meaning that no notification is necessary to the employees.

However, the question relates to an ethical responsibility.  The employer knows there are no ACMs and PACMs currently in the building.  Furthermore, the employer is only required to inform of asbestos if the airborne asbestos was a result of “work” on the ACMs.  This work generally refers to work that was willingly initiated under the employer’s knowledge, and this would include any work to modify or remove the asbestos from the building. 

The final determination of ethical responsibility lies in whether the fire is considered work on the ACMs in the old building. The documentation requirement (mid-nineties) is relatively new compared to the date of the fire (1985). Therefore, the employer had no requirement to inform the employees of the fire that led to the air borne asbestos.  Additionally, if a negligence lawsuit is ever brought against the employer, the employer can argue that there is no causal connection between any asbestos-related injuries since asbestos levels have been well under EPA guidelines since 1985.

While the employer may not have an express responsibility to inform its employees, it is important to understand that the employer would avoid a lawsuit in case the information was posted for all employees to see. Therefore, the employer, through the head of the HR department, should post the information for all employees as a precaution against future lawsuits and as a matter of ethics. 
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