The Morality of Employee-at-Will Non-Compete Agreements
There are several types of restrictive covenants for employees.
The most common ones are covenants not to compete, covenants not to solicit customers, covenants not to recruit personnel, and covenants not to use or disclose trade secrets and confidential information. A covenant not to compete typically prohibits an employee from engaging in a business activity that will compete with the employer. A covenant not to solicit customers typically prohibits an employee from soliciting business from the employer’s customers or prospective customers. A covenant not to recruit personnel typically prohibits an employee from luring away the employees or personnel of the employer to a competing business. Finally, a covenant not to use or disclose trade secrets and confidential information should be self-explanatory.

This project deals solely with covenants not to compete (non-competes).

FACTS:


My name is Sly Maloney.  Up until last month, I was a sales manager/employee-at-will for five years in Birmingham, AL, with Unicompany (I quit), an Alabama based distributor of hockey equipment.  
I now live and work in Georgia for Atlantacompany, Unicompany’s direct competitor.  Atlantacompany does business in every state in the country (I will need to travel to at least 25 states for the company).  
Unicompany does business in 40 states nationwide.  I  signed the following non-compete agreement  two years ago in Alabama with Unicompany.  I did not sign any other document with Unicompany.


UNICOMPANY EMPLOYEE NON-COMPETE AGREEMENT

For good and valuable consideration the receipt of which is hereby acknowledged, the undersigned Employee hereby agrees not to directly or indirectly compete with the business of Company and its successors and assigns during the period of employment and for a period of two years following termination of employment and notwithstanding the cause or reason for termination.

Employee shall not own, manage, operate, consult or to be employed in a business which sells or distributes hockey equipment, or compete with, the present business of Company or such other business activity in which Company may substantially engage during the term of employment.

This non-compete agreement shall extend nationwide, to every state in the United States, and shall be in full force and effect for two years, commencing with the date of employment termination.

This agreement shall be binding upon and inure to the benefit of the parties, their successors, assigns, and personal representatives.

Assume that a federal District Court in Georgia ruled that the non-compete is not enforceable because the geographic scope/coverage was too broad.  In addition, the court ruled that not only is the agreement unenforceable in Georgia, but that its ruling also extends to every other state in the country as well.  Attorneys for Unicompany, while respecting the ruling as to Georgia, has just filed an appeal arguing that the court only interpreted Georgia law, and thus its ruling cannot apply to every other state in the country. 
1a.  Conduct legal research (using Lexis) on 11th Circuit federal appeals cases from 2001-present.  Find ONE (and only one) case which most closely resolves whether the Unicompany court ruling should apply to every state in the country, not just in Georgia.  Write an analysis of the case (see example in WebCt), demonstrate how it is applicable to the facts of our case, and come to a definitive conclusion as to which party should prevail on appeal.  Explain.

1b.  In one paragraph, identify which boilerplate clause Unicompany should have used in its contract to avoid interpretation of the contract under Georgia law.  Explain.







(4 pages, no more, no less for 1a and 1b)
2.  As we’ll learn this semester, Georgia courts have one of the most restrictive views of enforcing non-competes.  Pick any state (other than California: non-competes are void as against public policy in this state).  Compare and contrast this state’s court rulings on non-competes with that of Georgia (a Google search should suffice).  From a “societal perspective,” whatever that means to you, which state’s rulings are more beneficial?  Explain.






(3 pages, no more, no less)
3a.  Interview a manager or a senior level corporate executive from any state in the country (including Georgia), other than California.  Do not include this person’s name or company name in your paper, just his/her title, type of company, and size of company.  

Do not ask whether the company uses non-competes or the terms of such agreements. (if s/he volunteers this information, that’s fine; however, this information is viewed by some as a protected trade secret).  Make sure that no one would be able to identify the company/person, since I will be posting the best team paper on the web (if your team gives me permission to do so).

Remember, non-competes are related to but different from covenants not to solicit customers, covenants not to recruit personnel, and covenants not to use or disclose trade secrets and confidential information.  Be sure to make this distinction for the interviewee.

Ask the following questions (remind his/her that this process is anonymous):

- Can you provide an example of when enforcement of a non-compete agreement prevented harm to the company, or some other company that you know of.  Explain.  Was the person subject to the non-compete a senior level executive, or a lower level employee?

- Does a company’s use and enforcement of non-competes for all lower level 

employees-at-will have any effect on employee morale and/or productivity?  Explain.

- Can a company ever be too “lawyered up?” (in other words, do lawyers ever get in the way of the company’s productivity?)  If so, give examples.

- Ask any other related questions.

3b.  For your team to answer:  Assume that you are a small business owner in Georgia. Comment on the overall effectiveness and morality of utilizing non-compete agreements for all of your lower level employees-at-will.







(3 pages, no more, no less for 3a and 3b)

PAPER GUIDELINES

The group will turn in one paper on its topic, 10 pages in length, double spaced (nothing shorter or longer!).  The paper should be organized to include:

· No Introduction

· 10 page analysis divided into 1a, 1b, 2, 3a, 3b (see below)
· No Conclusion

· Footnote page 
Footnotes must be listed at the end on a separate page (does NOT count toward the 10 page requirement) and hyperlinked to any internet reference used, if possible (any generally accepted format of footnoting is fine).  A resource list at the end of the paper is NOT needed.

HOW THE PAPER WILL BE GRADED

You will be graded on the following items:

a. how much thought went into the paper and how well you organize your thoughts, research, and arguments

b. whether your arguments are logical and well-reasoned, based on the Topic fact pattern

c. Main factor for Legal Analysis:  whether the case you cite is closely analogous to the Topic fact pattern, and your ability to demonstrate how it is analogous

d. how well you follow the instructions

e. spelling and grammar

