WORLD TRADE CENTER

TORT CLAIM
Mrs. Eckert is entitled to relief
TORT CLAIM    Resolved:   More than 450 families who lost relatives on Sept. 11 have filed legal papers preserving their right to sue the Port Authority of New York over alleged safety lapses and poor evacuation procedures at the World Trade Center.  One widow who has decided to sue the Port Authority is Beverly Eckert, who lost her husband, Sean Rooney, an executive at Aon. He had climbed toward the roof of the south tower, searching for air and a rooftop rescue. But the door leading to the roof was locked.  Mrs. Eckert is entitled to relief, applying New York law.  http://www.nytimes.com/2002/07/10/nyregion/10CLAI.html (free New York Times registration needed to view article, http://www.nytimes.com ).
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On the morning of September 11, 2001, thousands of Americans went to work in New York City in the twin towers of the World Trade Center.  Little did they know, that in a matter of minutes, their lives and the lives of every American would change forever.  At 8:45 am (Eastern Standard Time), a hijacked American Airlines Flight 11 out of Boston, Massachusetts flew into the north tower of the World Trade Center at floors 94 to 99 at 470 miles an hour.  A mere 18 minutes later, a second hijacked jet, United Flight 175, from Boston crashed into the south tower at floors 78 to 84.  After the crash of the first hijacked jet into the north tower, there was an announcement made in the south tower that everyone was safe, but, if the occupants felt uncertain, they should begin an orderly evacuation out of the building.  Many of the people decided to wait in their offices.  Once the second plane hit, it was too late for many people - especially for those above the 84th floor in the south tower.  According to phone calls made by those trapped in the towers, there was confusion as to where the survivors should go for rescue.  Some chose to try the stairs leading down while others headed up in hopes of a rooftop rescue.  At 10:05 am, one hour after the impact, the south tower collapsed.  The north tower collapsed shortly after at 10:28 am.  About 3,000 individuals were killed in the towers.

Sean Rooney, husband of Beverly Eckert, worked on the 98th floor of the south tower of the World Trade Center for Aon Corporation.  Mr. Rooney survived the initial attacks on the towers.  The ordeal that he went through before his unfortunate death was told by his wife from the telephone conversation she had with Mr. Rooney after the second plane crashed into the building.  According to Mr. Rooney, the occupants of the south tower began their evacuation out of the building after the first plane hit the north tower.  However, an announcement made at 9:02 a.m. by the New York Port Authority sent the occupants back to their offices.  Mr. Rooney also went back to his office.  Mere seconds later, the second plane hit on the floors below his office.  At 9:30 a.m., Mr. Rooney called his wife to try to get information to help him escape the burning building.  Mr. Rooney decided to climb to the roof to wait for a rooftop rescue via helicopter as some did back in the 1993 bombing of the World Trade Center.  Unbeknownst to him, the doors to the roof were locked.  For a variety of reasons, the New York Port Authority in agreement with the Fire Department, discouraged the use of helicopters as part of its evacuation plan.  Also unknown to Mr. Rooney, as he spent precious time climbing up to the roof, was that one stairway had an unobstructed passage down to safety.  This information never circled back upstairs initially to those who were trying to escape.  Mr. Rooney miraculously survived the climb to the top of the tower and the intense smoke in the stairwell.  He died after he reached the locked doors to the roof and the floor fell out beneath him, all the while talking on the phone with his wife.

As of October 22, 2002, Beverly Eckert has brought a lawsuit against the Port Authority of New York along with about 950 families whose loved ones died or were severely injured in the attack.  Beverly Eckert’s lawsuit alleges that the Port Authority of New York is guilty of negligence during the tragic events at the World Trade Center on September 11, 2001.  Negligence is defined as conduct that involves an unreasonably great risk of causing injury to another person or damage to property.  To establish liability under a negligence theory, the plaintiff must demonstrate that (1) the defendant owed a duty to the plaintiff to act in conformity with a certain standard of conduct, in other words, to act reasonably under the circumstances; (2) the defendant breached that duty by failing to conform to the standard; (3) a reasonably close causal connection exists between the plaintiff’s injury and the defendant’s breach; and (4) the plaintiff suffered an actual loss or injury 1.  

“New York law holds that a landowner must exercise reasonable care to maintain its premises in a safe condition in view of the circumstances, accounting for the possibility of injury to others, the seriousness of such injury, and the burden of avoiding such risk” 18 (Basso v. Miller, 40 N.Y.2d 233).  Therefore, as the owner and landlord of the World Trade Center facilities, the Port Authority has a legal duty to maintain its premises in a reasonably safe condition 2 (Washington v. Albany, 746 NY2d 99; Kellman v. 45 Tiemann Assocs., 87 N.Y.2d 871; Kush v. City of Buffalo, 59 N.Y.2d 26).  The Port Authority breached this duty of keeping the World Trade Center reasonably safe in a number of ways that became painfully obvious on September 11th.  The communications systems used by the rescue teams were archaic and inadequate.  Failures of communication equipment were widespread, and no constructive information was disseminated to anyone during the hour prior to the towers’ collapse.  Dozens of firefighters in the north tower may not have heard the command to evacuate 3.  The Port Authority did not communicate to the building inhabitants nor were any signs posted stating that there was no access to the roof.  In fact, many of the tower occupants spent valuable time ascending to the rooftop only to find the doors to the roof locked and that rooftop rescue was not an option due to antennas and other barriers installed on the roof following the 1993 terrorist bombing.  The three emergency stairwells were not ventilated resulting in smoke-filled stairways.  All three emergency stairwells were in the same location instead of being dispersed; therefore, they were all vulnerable to the same circumstances of smoke and sheet rock blockages as the time passed 4. 

The New York Supreme Court declared in the 1999 Hill v Cartier decision5 (Hill v. Cartier, 258 AD2d 699) that “a building owner is not liable for personal injuries caused by a defective condition on the premises unless the owner created the condition or had actual or constructive notice of the condition for such a period of time that, in the exercise of reasonable care, the owner should have corrected it.”  In this case, the defendant rented a one-family house to the plaintiff’s girlfriend and was aware of an unguarded and unprotected window located adjacent to a stairway leading up to the house.  The plaintiff slipped on the stairway during a rainstorm and fell into the unguarded window, causing the window to break and resulting in severe injuries to his arm.  The jury ruled in favor of the plaintiff because the defendant was aware of the potentially dangerous condition of the unguarded window and had time to repair the window prior to the incident.  

The following is an excerpt from the Federal Emergency Management Agency technical report following the 1993 World Trade Center bombing which was presented to the Port Authority:  “The fire department reviewed the enhancements proposed by the WTC to provide additional redundancy to correct the problems – such as the lack of communication and information and the lack of light, especially in the stairways – that surfaced at the time of the explosion, causing occupant concern.  In accordance with the training they had received, WTC occupants expected to hear instructions via various communication methods during the emergency and to see lights indicating the means of egress.  Neither was available.  They were forced to make decisions while functioning in an information vacuum” 6. This excerpt proves that the Port Authority was aware of the potentially deadly issues with the inadequate communications systems and stairways in 1993 that were experienced during the terrorist bombing.  The Port Authority had plenty of time between 1993 and September 11, 2001 to act reasonably and correct the issues with the communication systems and emergency stairwells but chose not to.  

In addition, there are instances where inspectors have gone into a WTC and discovered blatant code violations.  However, there is a principle called common law negligence.  It is Mrs. Eckert’s belief that the out-dated building codes of the Port Authority and the botched evacuation of the towers led to the death of her husband.  Each state has a set of codes that developers are to follow in order to ensure the safety of the building.  In New York, it is the responsibility of the Port Authority to enforce the usage of these building codes.  Based on Theodore Washington, JR V Albany Housing Authority 7 (Washington v. Albany, 746 NY2d 99), in order to claim common law negligence, one must use factors such as if there was foreseeable harm and whether the action was reasonably foreseeable.  In this case, Maria Washington and her three-year-old daughter Arnetha Weaver died in a fire in their apartment at the Edwin Corning Homes Apartments in the City of Albany, which was owned and operated by Defendant.  With respect to the issue of foreseeability, “plaintiffs need not demonstrate the foreseeability of the precise manner in which the accident occurred or the precise type of harm produced in order to establish the foreseeability component of their tort claims” 8 (De Ponzio v. Riordan).  Rather, when the harm alleged arises from a purportedly defective condition, it is sufficient that plaintiffs put forth proof that defendant had “actual or constructive notice of the condition for such a period of time that, in the exercise of reasonable care, it should have been corrected” 9 (Juarez v. Wavecrest Mgt. Team, 88 N.Y.2d 628, 646).  The plaintiff was able to prove that Albany Fire Department responded 375 times to fire alarms at defendant’s property and that recommendations to correct the soffit vents and to install a sprinkler system were accepted, but had not been implemented by the time of this fire.

In the same sense, in an article in the Daily News, July 27th, it was reported that one of the reasons the World Trade Center was not sold outright, was that “a complete sale was considered unwise because the Trade Center complex was exempt from the city fire code.  A private owner would lose that exemption, and engineers informed the PA that it would be extremely difficult and costly to make the structural changes necessary to comply with the code” 17.  At the time of the attack, 18 floors on the north tower and 13 floors in the south tower had been upgraded by increasing the thickness of the fireproofing from three-quarters of an inch to an inch and a half.  As it happened, the planes hit floors in the north tower where fireproofing thickness had already been increased, and floors in the south that had not been upgraded – with one exception, the 78th floor 10.  There were changes being made months before the actual terror attack.  Foreseeability is evident by Port Authority showing an effort to remedy the errors with upgrading several items already in process.

It is hard for anyone to admit that horrific events on September 11th could have been foreseeable; however, there are certain aspects of that day and the World Trade Center that cannot be ignored.  There have been numerous threats upon the towers before September 11th.  The bombing in 1993 of the World Trade Center solidifies the belief that a terrorist attack on the financial epicenter of New York was foreseeable and would happen again.  Some who worked at Twin Tower such as Janice Ashley showed concern when she confided to her mother that she was apprehensive about working in the Trade Center.  She was afraid that if there should be another terror attack that she was not able to escape because she was too high up.  She died over 900 feet in the air.  As for the other account, whether the action was reasonable foreseeable, one needs to go back to the plans for the World Trade Center Towers.  When the buildings were developed, the plans were created so that a tower could withstand the impact of a slow-flying Boeing 707.  It was hypothesized when the towers were created, that it could be possible for a plane, either intentionally or unintentionally, to hit the towers.  However, one of the problems on September 11th was that no one designed the towers to withstand the massive explosions or the intense jet fuel fires that erupted, according to Eduardo Kausel, a MIT professor of civil and environmental engineering and a panel member on the collapse of the World Trade Center 11.  When the architects took into account that a plane may hit one or both of the towers, they should have taken into effect the additional events that would occur with the impact.  The stairwells that were only protected by sheetrock, failed to withstand the impact of the jet and peeled away letting in smoke and blocking the stairwell passageways.  The trusses and brackets holding the building together actually melted down and failed to protect the building from falling like a deck of cards. “Foreseeablity of a risk arising from a potential plaintiff’s presence on defendant’s property is the measure of liability, and it is the essential factor in determining the nature and scope of the duty that the landowner owes plaintiff.  Landowner owes no duty to warn of conditions that are in plain view, easily discoverable by those employing reasonable use of their senses under the ‘Open and Obvious Doctrine’” 12 MICHALSKI v. THE HOME DEPOT, 225 F.3d 113 (2nd Cir. 2000).  On September 11th, dangers that resulted from the terror attack on that day was not obvious to the occupants trying to escape the burning building.  All the things that could have gone wrong did.  Under reasonable sense, the measure of the liability stacked against the occupants.  None of the dangers of the building under attack was open and obvious until it was too late.  Foreseeability of risk definitely arose as the time passed and the failure of Port Authority’s maintenance of the building resulted in lost lives who might have had a chance to survive.

In this final case 13, MAS v. TWO BRIDGES ASSOCS., 75 N.Y.2d 680 (1990), the decision also supports the legal argument that the owner owes duty to the occupants on its premises.  “The owner of a multiple dwelling owes a duty to persons on its premises to maintain them in a reasonably safe condition (Multiple Dwelling Law 78).”  In this case, the plaintiff, Teresa Mas was injured when attempted to escape from an elevator that got stuck between 25th and 26th floor.  After the elevator passed her designated floor stop, the elevator came to a halt followed by violent shaking and a sudden drop.  She and another passenger, Requena, waited some 40 minutes for help.  When none seemed available, they decided to jump to the 25th floor after getting the elevator door pried open.  She landed on her right foot and injured it.  The jury found the defendant, Two Bridges Associates and Otis Elevator Company, guilty for failure to provide assistance and for failure to maintain and repair the elevator.  The jury awarded the plaintiff $400,000.  This case involves negligence of Otis Elevator Company by not keeping up with the maintenance of the elevators as it promised to the Owner, putting passengers at risk for unsafe ride.  Therefore, both the owner and Otis breached a separate and discrete duty to provide assistance and safety to the plaintiff after she was trapped between floors.  

As shown in mentioned cases, the Port Authority’s breach of duty to provide a reasonably safe working environment at the World Trade Center and adequate evacuation procedures during emergency situations directly contributed to the death of Sean Rooney and many other WTC occupants who were given misinformation or no information that prevented them from making the right decisions in their evacuation of the World Trade Center.  The Port Authority’s breach of duty was proven in Sean Rooney’s phone call to Beverly Eckert during the last hour of his life and the first hand account of the Port Authority’s initial announcement to return to their offices despite the fire warden’s directions to evacuate, the lack of communication regarding the unavailability of access to the roof, and the smoke-filled stairways further hindering safe evacuation14.  The Port Authority’s breach of duty to provide safe evacuation to the World Trade Center occupants resulted in the plaintiff’s loss of her husband and best friend.  


In conclusion, if the New York Port Authority had abided by the current Building Codes and had updated the obsolete codes, people who tried to escape on that fateful day would have had better odds of surviving.  The lives of these individuals should have not been put at risk because some people worked on death trap15.  Also, the goal for the complete evacuation for a high-rise should be about 30 minutes, not the estimated 80 to 90 minutes required at the twin tower 16.  The Port Authority of New York is guilty of negligence because they had a duty to Beverly Eckert and all the other WTC occupants and family members to keep the World Trade Center reasonably safe and maintain satisfactory emergency evacuation procedures, they breached this duty with the inadequate communications systems and stairwells directly resulting in the death of Beverly Eckert’s husband.  Due to the gross negligence of the Port Authority of New

York, Beverly Eckert is entitled to relief for the unfortunate death of her husband, Sean Rooney, on September 11, 2001.  The New York Port Authority has the duty to inspect, require, and enforce the current building codes.  It also has the duty to update and revise any code that is no longer applicable or does not sufficiently cover the safety measures needed in the development and maintenance of a building.  As stated earlier, the New York Port Authority did not enforce the mandatory safety changes with communication devices and stairwells following the 1993 terrorist bombing of the World Trade Center.  Current evacuation plans with reasonable timetables were not distributed to the tenants in the towers in case of an emergency.  Additionally, there is common law negligence with the New York Port Authority for not recognizing the foreseeable dangers to the towers.  Ms. Eckert is entitled to relief for losing her husband through the misconduct of the one agency empowered to protect those people who died, the Port Authority of New York.
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