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On Proposed Legislation Prohibiting the USG 
from Admitting or Enrolling Undocumented Students

Georgia State University
LEGAL/LEGISLATIVE CONTEXT

The question of how institutions of public higher education should respond to applications for admission from students who are not legally resident in the United States has for many years provoked discussion.  The Urban Institute estimates that of the roughly 11,000,000 illegal immigrants in the United States today, approximately 65,000 annually graduate from American high schools (of those, somewhere between five and ten percent go on to attend college).  Only South Carolina bans undocumented students from attending its state colleges and universities (it may come as a surprise to learn that even given recent controversy over its tightened immigration law, Arizona does not ban undocumented students from attending its state schools).  Many other states have sought clarification of their legal responsibilities under federal law, and most states today deny undocumented students access to in-state tuition rates.
The issue has been litigated but without providing clarity at the higher education level.  In 1982, the Supreme Court ruled (in Plyer v. Doe, 457 U.S. 202) that states could not deny K-12 access to undocumented children.  Many of the arguments made to assure K-12 access to education apply in principle to higher education – e.g., the majority in Plyer wrote that denial of educational access would contribute to "the creation and perpetuation of a subclass of illiterates within our boundaries, surely adding to the problems and costs of unemployment, welfare, and crime," and even the minority opinion concurred in the value of providing public education.  But the ruling has not been extended to higher education, in part on the grounds that once a minor child attains the age of majority, she or he cannot be considered innocent of their violation of residency regulations.  In December 2010, the Congress considered but failed to pass legislation supported by the President, the so-called "DREAM Act," that would have created a specified path by which undocumented students could legally access public higher education without fear of exposure to deportation proceedings or the inevitability of paying the highest tuition rates. 
Back in 2006, the Georgia legislature passed a law directing the Board of Regents to assure illegal immigrants were not provided benefits that had been federally prohibited.  After Chancellor Errol Davis concluded that in-state tuition would constitute such a benefit, in that same year access to in-state tuition rates was withdrawn, a rule now codified in the USG Manual (section 4.3.2.3).  But along with every other state but South Carolina, federal law and regulations have been interpreted as allowing basic university admission.

In 2008, the U.S. Immigration and Customs Enforcement bureau issued a finding that admission of an illegal immigrant to a public college is not federally prohibited (although federal law does prevent such students from receiving publicly financed benefits like federal student loans or work study grants).
In March 2010, a student at Kennesaw State University was arrested after a traffic stop revealed that she was driving without a license; later investigation by Cobb County authorities revealed that she was in the United States illegally.  After turning her over to federal immigration authorities, U.S. Immigration and Customs Enforcement agreed to defer deportation proceedings for one year so that she could complete her classes.  The case received widespread statewide press attention, the issue became publicly salient and played a role in the larger immigration discussions that framed the 2010 statewide and national elections.  In Georgia, both major party candidates for governor endorsed proposals that would more strictly crack down on illegal immigrants entering or residing in the state.

The University System of Georgia, responding to questions over how colleges and universities verify student status, has taken a series of steps to address public concern that the law, federal regulations, and system policies relating to lawful presence were not being adequately enforced.  
· In June 2010, Chancellor Davis, working with Board Chairman Robert Hatcher, appointed a committee that included five regents and four university presidents (including GSU President Mark Becker) and that was charged to recommend proposals relating to these issues.  In October the committee reported that a preliminary analysis of FA10 enrollment showed that of the system's 310,361 students, 501 are in the country illegally or offered incomplete documentation, and that all were paying out-of-state tuition.
· At its June 2010 meeting, the BOR adopted two measures to strengthen existing policy relating to out-of-state tuition (and its denial to undocumented students):  (a) system presidents were barred from granting in-state tuition waivers to undocumented students; and (b) system schools were given sixty days to review FA11 applications to make sure the existing requirement that undocumented students pay out-of-state tuition was being enforced.

· In October 2010, the Board of Regents voted to adopt four policies to tighten university access that take official effect with the start of the FA11 semester:  
a. USG schools are prevented from accepting undocumented applicants if the school has rejected any academically qualified applicant in the two most recent academic years.  This criterion now means that the University of Georgia, Georgia State University, the Medical College of Georgia, Georgia Tech, and Georgia College & State University may not admit undocumented students.  The logic of this rule is that it seeks to assure that no undocumented student is being admitted in a way that would deny a seat to an otherwise eligible Georgia citizen.

b. Applicants must state on their application form whether they are entitled, if admitted, to pay in-state tuition rates.

c. Each university system institution must verify the legal presence in the United States of admitted persons.

d. Language must be prominently displayed on application forms stating that the applicant understands the consequences of making false statements (which include a potential fine of up to $1000, a prison sentence of one to five years, and dismissal from school).
Finding these USG efforts insufficient, in November 2010, state Rep. Tom Rice (R-Norcross) introduced HB 59, a bill that would prohibit undocumented students from attending any public state college or university by declaring postsecondary education a "public benefit," and which would direct the USG to certify student residency status by use of the so-called "SAVE" database.
After hearings on HB 59 in the House Committee on Higher Education (at which USG Chancellor Davis expressed skepticism about the need for legislative action), the bill was reported favorably on a voice vote.  Subsequent action on HB 59 has so far been overshadowed by discussion of more sweeping versions of immigration reform that have been favorably voted in the House (HB 87, sponsored by Rep. Matt Ramsey, R-Peachtree City) and in the Senate (SB 40, sponsored by Rep. Jack Murphy, R-Cumming).  Those two bills are now being reconciled; if that process is successful then future votes will be scheduled that could result in their legal enactment.

Any bill that has not been voted by one chamber over to the other by the 30-day mark in the legislative session (so-called "crossover day") dies for the year.  HB 59 did not cross-over by that deadline; HB 87, SB 40, and a third that would make "driving under the influence" a felony when first committed only by illegal immigrants did cross-over.  The present risk is that the conference committee seeking to reconcile HB 87 and SB 40 will add the proposed HB 59 rule into the conference bill, which remains legislatively alive.  As the Associated Press has reported, "Just because certain bills failed to pass either chamber of the Legislature by Wednesday and seem to have stalled doesn't mean they're completely dead for the year.  Some or all of the provisions of those bills could be tacked onto another bill as amendments in the session's waning days."
The main arguments expressed against allowing undocumented residents access to the state university system include the following:  (a) The promise of university access strengthens the so-called "immigration magnet," enticing a greater number of non-citizens to Georgia, thus imposing financial and infrastructural burdens on state taxpayers; (b) Allowing undocumented students to enroll risks denying classroom seats to legal Georgia residents, whose access to public higher education should be preferred since they have "played by the rules"; and (c) Allowing university access rewards illegal behavior.  

Arguments against a prohibition are laid out in the resolution that follows.  The purpose of the draft resolution that follows is to express the opposition of the GSU University Senate to passage of legislation (specifically a version of HB 59) that would bar access to Georgia public higher education for undocumented students. 
A number of the public commentaries on this issue have noted, often with dismay, that this statewide debate occurs during the 50th anniversary of the University of Georgia's desegregation.

SOURCES:  USG Board of Regents Policy Manual; House Bill 59, text and history posted at http://www.legis.ga.gov/Legislation/en-US/History.aspx?Legislation=32107; Laura Diamond, "Regents Order Colleges to Review Students' Citizenship Status," Atlanta Journal Constitution, 9 June 2010; Associated Press, "Georgia Regents Approve Restrictions for Undocumented Students," 14 October 2010; Associated Press, "Handful of Georgia Immigration Bills Still Viable," 19 March 2011; USG Legislative Update (15 February 2011); USG System Supplement 47.6; USG Press Releases ("Statement Regarding Regents' Motions on Student Residency" – 9 June 2010; "Campuses Complete New Student Residency Verification" – 11 August 2010; "Regents Adopt New Policies on Undocumented Students" – 13 October 2010; William Perez, "Higher Education Access for Undocumented Students:  Recommendations for Counseling Professions," Journal of College Admission (Winter 2010), pgs. 32-35.
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Chancellor Erroll B. Davis Jr.

University System of Georgia

      to the House Higher Education Committee

Tuesday, February 15, 2011

 

Mr. Chairman:

 

Thank you for the opportunity to appear before the House Higher Education Committee. You and the other members of the General Assembly have a long history of supporting public higher education, and the University System and its institutions would not have the national reputation they enjoy today absent the efforts of you and your predecessors.

 

You would, of course, have to be living in a time capsule not to be aware of the public debate over illegal immigration. We are all frustrated by the federal government’s failure to deal with this issue. I wish I could tell you that I had the answers to this problem.

 

I am not here today, however, to engage in the broader debate about illegal immigration. Rather, I am here today with a much narrower purpose: to report on what steps the Board of Regents has taken in this area, and to discuss some potential implications of House Bill 59 on the University System, often described by others as the crown jewel of the state’s assets.  It is important to note that the Board of Regents has taken no formal position on HB59.  We appreciate Representative Rice’s openness with us about what he is trying to accomplish in this bill. We have worked cooperatively with Representative Rice in the past, most recently last session on the issue of intellectual diversity, and we deeply respect his commitment to education and public service.

 

The University System of Georgia is, at its heart, an educational agency in the business of preparing individuals for the future by increasing their knowledge and skills; we are not in the immigration business, nor are we presently structured to serve as immigration authorities. Our mission is to educate individuals – in a manner consistent with the law – that increases the numbers of people earning undergraduate or graduate degrees. This mission serves Georgia, the nation, and even the wider global economy by creating the workforce needed for sound and robust economic growth and job creation.

 

First, just to clarify the current situation, our capacity is not being stressed by thousands of illegal students. Out of 311,000 students in our 35 colleges and universities last fall semester, we found 501 undocumented students, or less than two-tenths of one percent. These 501 students all pay out-of-state tuition, which more than fully covers the cost of their education.

 

Let me explain the difference between “illegal” and “undocumented.” It should not be assumed that “undocumented” equals “illegal.”  Undocumented students are those who have not provided to us the appropriate documents so that they can be classified for in-state tuition. The number of undocumented students will fluctuate, as individual cases are resolved.  Let me give you a few examples of an undocumented student:
• Military students whose parents are now using another state as their home of record;

• The child of a parent who is working in a border state and is not paying Georgia taxes;

• The student who has entered this country in legal status and has applied for permanent residency, but due to the delay in processing, is in a limbo status until the application is approved; and

• The student who fails to answer questions on the application and/or has refused to provide documentation when asked. This happens most frequently with US citizens seeking in-state tuition rates.

 

The 501 undocumented students enrolled in our System also do not take the place of academically qualified Georgians. Only 29 of the 501 were enrolled at the five USG institutions that limit undergraduate enrollment. As I will note later, the Board of Regents passed a policy in October that now prevents undocumented students from being admitted to these five institutions: UGA, Georgia Tech, Georgia State, Georgia Health Sciences University, and Georgia College and State University.  Therefore, we want the committee to be aware that the issue of undocumented students taking seats from taxpaying Georgians has already been addressed administratively by the Board of Regents.

 

Let me also respond in a little more detail to those who have expressed concern that undocumented students are preventing Georgians from taking some classes. We have thousands of students throughout the System that will experience during the course of their college attendance the inability to take a particular class at a desired time at a desired place. This phenomenon is hardly driven by undocumented students. The much greater driver is the lack of resources to meet exploding enrollment.

 

Second, the Board of Regents has heard the concerns over improper student classifications that have been expressed and has already taken steps to address them. The Board took four policy actions in October.
• One, students must now sign a statement on the college application that, if they make false statements, they are subject to immediate dismissal from the institution and to prosecution for false swearing, which carries a penalty of up to five years in prison and a fine of up to $1,000.

• Two, students must now declare on their application whether they are applying for in-state tuition.

• Three, USG institutions must verify the lawful presence in the United States of every single student who applies for in-state tuition. Some institutions use the SAVE system; other institutions use other systems.

• And four, as I said earlier, the Board has closed off five institutions to undocumented students all together.

 

Given the above, we believe that we have already taken the necessary actions to ensure that Georgia taxpayers are protected and, further, that the children of taxpaying Georgians are not displaced by undocumented students.

 

Finally, I would be remiss as Chancellor if I did not suggest that this discussion should also be cast in the wider context of the world of higher education. Higher education is a very competitive, reputation-driven industry. Just like our farmers and businesses are competing with those in other states and beyond, our colleges and universities are competing for the best faculty and student talent. The University System of Georgia is one of the more highly regarded systems in the nation. Georgia is one of only three states in the US with two or more top-twenty public universities. People now want to come here. The last president we hired came to us from the state of Washington.

 

To put the actions proposed in the legislation into an appropriate context, the committee should also be aware that forty-nine states permit undocumented students to attend their public colleges, most at out-of-state tuition rates. Ten states knowingly permit undocumented students to attend at in-state tuition rates. Only one state in the nation entirely prevents undocumented students from attending its public colleges and universities – and that state is not Arizona. Even Arizona, with the toughest state statute in the country on illegal immigration, permits undocumented students to attend its colleges and universities, at the out-of-state tuition rate.

 

In summary: the Board of Regents made a review of student classification for residency and tuition a priority last year. This review found a small number of undocumented students – all classified correctly for tuition purposes – and resulted in Board actions, outlined earlier, that administratively address any concerns raised. We would hope that any decision on HB59 would consider actions already taken as well as the reputational risk to the University System and the state.

 

Mr. Chairman, we appreciate the opportunity to share our concerns with you and the committee. And, I would, of course, be happy to take any questions that you may have.
Text of House Bill 59 

By: Representatives Rice of the 51st, Harrell of the 106th, Walker of the 107th, Ehrhart of the

36th, Bearden of the 68th, and others

A BILL TO BE ENTITLED

AN ACT
1 
To amend Chapter 36 of Title 50 of the Official Code of Georgia Annotated, relating to

2 
verification of lawful presence within the United States, so as to clarify that postsecondary

3 
education is a state and local public benefit; to reserve postsecondary education benefits to

4 
citizens and lawfully present and eligible aliens; to require verification of the eligibility for

5 
such applicants for such benefits through the federal SAVE program; to provide for related

6 
matters; to repeal conflicting laws; and for other purposes.

7 
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

8 
SECTION 1.

9 
Chapter 36 of Title 50 of the Official Code of Georgia Annotated, relating to verification of

10 
lawful presence within the United States, is amended by revising Code Section 50-36-1,

11 
relating to verification requirements, as follows:

12 

"50-36-1.

13 

(a) As used in this Code section, the term:

14 


(1) 'Agency or political subdivision' means any department, agency, authority,

15 


commission, or government entity of this state or any subdivision of this state.

16 


(2) 'Applicant' means any natural person, 18 years of age or older, who has made

17 


application for access to public benefits on behalf of an individual, business, corporation,

18 


partnership, or other private entity.

19 


(3)(A) 'Public benefit' means a federal benefit as defined in 8 U.S.C. Section 1611, a

20 


state or local benefit as defined in 8 U.S.C. Section 1621, a benefit identified as a public

21 


benefit by the Attorney General of Georgia, or a public benefit which shall include the

22 


following:

23 



(i) Adult education;

24 



(ii) Authorization to conduct a commercial enterprise or business;

25 



(iii) Business certificate, license, or registration;

26 



(iv) Business loan;

27 



(v) Cash allowance;

28 



(vi) Disability assistance or insurance;

29 



(vii) Down payment assistance;

30 



(viii) Energy assistance;

31 



(ix) Food stamps;

32 



(x) Gaming license;

33 



(xi) Health benefits;

34 



(xii) Housing allowance, grant, guarantee, or loan;

35 



(xiii) Loan guarantee;

36 



(xiv) Medicaid;

37 



(xv) Occupational license;

38 



(xvi) Postsecondary education;

39 



(xvii) Professional license;

40 



(xvii)(xviii) Registration of a regulated business;

41 



(xviii)(xix) Rent assistance or subsidy;

42 



(xix)(xx) State grant or loan;

43 



(xx)(xxi) State identification card;

44 



(xxi)(xxii) Tax certificate required to conduct a commercial business;

45 



(xxii)(xxiii) Temporary assistance for needy families (TANF);

46 



(xxiii)(xxiv) Unemployment insurance; and

47 



(xxiv)(xv) Welfare to work.

48 


(B) Each year before August 1, the Attorney General shall prepare a detailed report

49 


indicating any additional 'public benefit' that may be administered in this state as

50 


defined in 8 U.S.C. Sections 1611 and 1621 and whether such benefit is subject to

51 


SAVE verification pursuant to this Code section. Such report shall provide the

52 


description of the benefit and shall be updated annually and distributed to the members

53 


of the General Assembly and be posted to the Attorney General's website.

54 
(b) Except as provided in subsection (d) of this Code section or where exempted by federal

55 
law, every agency or political subdivision shall verify the lawful presence in the United

56 
States of any applicant for public benefits.

57 
(c) This Code section shall be enforced without regard to race, religion, gender, ethnicity,

58 
or national origin.

59 
(d) Verification of lawful presence under this Code section shall not be required:

60 

(1) For any purpose for which lawful presence in the United States is not required by

61 

law, ordinance, or regulation;

62 

(2) For assistance for health care items and services that are necessary for the treatment

63 

of an emergency medical condition, as defined in 42 U.S.C. Section 1396b(v)(3), of the

64 

alien involved and are not related to an organ transplant procedure;

65 

(3) For short-term, noncash, in-kind emergency disaster relief;

66 

(4) For public health assistance for immunizations with respect to immunizable diseases

67 

and for testing and treatment of symptoms of communicable diseases whether or not such

68 

symptoms are caused by a communicable disease;

69 

(5) For programs, services, or assistance such as soup kitchens, crisis counseling and

70 

intervention, and short-term shelter specified by the United States Attorney General, in

71 

the United States Attorney General's sole and unreviewable discretion after consultation

72 

with appropriate federal agencies and departments, which:

73 


(A) Deliver in-kind services at the community level, including through public or

74 


private nonprofit agencies;

75 


(B) Do not condition the provision of assistance, the amount of assistance provided,

76 


or the cost of assistance provided on the individual recipient's income or resources; and

77 


(C) Are necessary for the protection of life or safety; or

78 

(6) For prenatal care; or

79 

(7) For postsecondary education, whereby the Board of Regents of the University System
80 

of Georgia or the State Board of Technical and Adult Education shall set forth, or cause
81 

to be set forth, policies regarding postsecondary benefits that comply with all federal law
82 

including but not limited to public benefits as described in 8 U.S.C. Section 1611, 1621,
83 

or 1623.

84 
(d.1) All policies of agencies or political subdivisions regarding postsecondary education
85 
benefits shall comply with federal law as described in 8 U.S.C. Section 1623.

86 
(e) An agency or political subdivision providing or administering a public benefit shall

87 
require every applicant for such benefit to execute a signed and sworn affidavit verifying

88 
the applicant's lawful presence in the United States, which affidavit shall state:

89 

(1) The applicant is a United States citizen or legal permanent resident 18 years of age

90 

or older; or

91 

(2) The applicant is a qualified alien or nonimmigrant under the federal Immigration and

92 

Nationality Act, Title 8 U.S.C., as amended, 18 years of age or older lawfully present in

93 

the United States and provide the applicant's alien number issued by the Department of

94 

Homeland Security or other federal immigration agency.

95 
If an applicant for postsecondary education benefits is under 18 years of age, the applicant
96 
shall be required to execute the signed and sworn affidavit within 30 days following such
97 
applicant's eighteenth birthday to continue the enrollment process or attendance at a public
98 
postsecondary educational institution.

99 
(f) For any applicant who has executed an affidavit that he or she is an alien lawfully

100 
present in the United States, eligibility for public benefits shall be made through the

101 
Systematic Alien Verification of Entitlement (SAVE) program operated by the United

102 
States Department of Homeland Security or a successor program designated by the United

103 
States Department of Homeland Security. Until such eligibility verification is made, the

104 
affidavit may be presumed to be proof of lawful presence for the purposes of this Code

105 
section.

106 
(g) Any person who knowingly and willfully makes a false, fictitious, or fraudulent

107 
statement of representation in an affidavit executed pursuant to this Code section shall be

108 
guilty of a violation of Code Section 16-10-20.

109 
(h) Verification of citizenship through means required by federal law shall satisfy the

110 
requirements of this Code section.

111 
(i) It shall be unlawful for any agency or political subdivision to provide or administer any

112 
public benefit in violation of this Code section. On or before January 1 of each year, each

113 
agency or political subdivision which administers any public benefit shall provide an

114 
annual report to the Department of Community Affairs that identifies each public benefit,

115 
as defined in subparagraph (a)(3)(A) of this Code section, administered by the agency or

116 
political subdivision and a listing of each public benefit for which SAVE authorization for

117 
verification has not been received.

118 
(j) Any and all errors and significant delays by SAVE shall be reported to the United

119 
States Department of Homeland Security.

120 
(k) Notwithstanding subsection (g) of this Code section, any applicant for public benefits

121 
shall not be guilty of any crime for executing an affidavit attesting to lawful presence in the

122 
United States that contains a false statement if said affidavit is not required by this Code

123 
section.

124 
(l) In the event a legal action is filed against any agency or political subdivision alleging

125 
improper denial of a public benefit arising out of an effort to comply with this Code

126 
section, the Attorney General shall be served with a copy of the proceeding and shall be

127 
entitled to be heard.

128 
(m) Compliance with this Code section by an agency or political subdivision shall include

129 
taking all reasonable, necessary steps required by a federal agency to receive authorization

130 
to utilize the SAVE program or any successor program designated by the United States

131 
Department of Homeland Security or other federal agency, including providing copies of

132 
statutory authorization for the agency or political subdivision to provide public benefits and

133 
other affidavits, letters of memorandum of understanding, or other required documents or

134 
information needed to receive authority to utilize the SAVE program or any successor

135 
program for each public benefit provided by such agency or political subdivision. An

136 
agency or political subdivision that takes all reasonable, necessary steps and submits all

137 
requested documents and information as required in this subsection but either has not been

138 
given access to use such programs by such federal agencies or has not completed the

139 
process of obtaining access to use such programs shall not liable for failing to use the

140 
SAVE program or any such successor program to verify eligibility for public benefits.

141 
(n) In the case of noncompliance with the provisions of this Code section by an agency or

142 
political subdivision, the appropriations committee of each house of the General Assembly

143 
may consider such noncompliance in setting the budget and appropriations.

144 
(o) No employer, agency, or political subdivision shall be subject to lawsuit or liability

145 
arising from any act to comply with the requirements of this chapter."

146 
SECTION 2.

147 
All laws and parts of laws in conflict with this Act are repealed.
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