STATE OF GEORGIA








COUNTY OF FULTON









CONSULTING AGREEMENT
THIS AGREEMENT (hereinafter referred to as  the “Agreement”) made by and between the Board of Regents of the University System of Georgia by and on behalf of Georgia State University (hereinafter referred to as "the University"), and                                                                       whose principal place of business is located at                                                                                (hereinafter referred to as "Consultant").

WHEREAS, the Consultant desires to provide consulting services to the University as described herein;

NOW, THEREFORE in consideration of the mutual covenants and promises contained herein, the parties agree as follows;

1.
Services.  Consultant agrees to perform for the University the services set forth in the Statement of Work section of Exhibit A which is attached hereto and hereby incorporated by reference.  Such services are hereinafter referred to as the "Services."  No other services shall be performed unless this Agreement is amended as hereinafter provided.

2.
Payment.  The University shall pay Consultant an amount not to exceed $__________ for Services in accordance with the Payment Schedule contained in Exhibit A within thirty (30) days after receipt of Consultant's invoice provided that the Services invoiced for have been accepted by the University as hereinafter provided.
3.
Independent Contractor.
a.
Consultant is an independent contractor and shall not be deemed to be an employee of the University.  The University is hereby contracting with Consultant for the Services, and Consultant reserves the right to determine the method, manner and means by which the Services will be performed.  Consultant is not required to perform the Services during a fixed hourly or daily time, and if the Services are performed on the University's premises, then Consultant's time spent at the premises is to be at the discretion of Consultant, subject to the University's normal business hours and security requirements.  Consultant hereby confirms to the University that the University will not be required to furnish or provide any training to Consultant or to any employees of Consultant in order to enable Consultant to perform the Services.  The Services shall be performed by Consultant and the University shall not be required to hire, supervise, or pay any assistants to help the Consultant perform the services.  The order and sequence in which the work is to be performed shall be under the control of Consultant.  Except to the extent that Consultant's work must be performed on or with the University's resources, all equipment used in providing the Services shall be provided by the Consultant.  The University will not withhold any amount that would normally be withheld from an employee's pay and neither Consultant nor any employee of Consultant shall participate in any benefits of any sort which the University offers to its employees.

b.
Inasmuch as the University and Consultant are contractors independent of one another, neither has the authority to bind the other to any third person or otherwise to act in any way as the representative of the other, unless otherwise expressly agreed to in a writing signed by both parties hereto prior to any such act or representation.  Consultant agrees not to represent himself or herself as the University's agent for any purpose to any party or to allow any employee of Consultant to do so, unless specifically authorized, in advance and in writing, to do so, and then only for the limited purpose stated in such authorization.  Consultant shall assume sole and full liability for any contracts or agreements Consultant enters into on behalf of the University without the express, prior written consent of the University.

4.
Intellectual Property Rights.  Consultant agrees that all patentable or copyrightable ideas, writings, drawings, inventions, designs, parts, machines, processes, computer software (together with any related documentation source code or code, object codes, upgrades, revisions, modifications, and any related materials) developed as a result of or in the course of, Services rendered to the University by Consultant, or any employee or employees of Consultant, during the term of this Agreement shall be the property of the University.  Consultant herewith assigns all rights in such intellectual property to the University and shall (and will ensure that Consultant's employees and subcontractors shall) supply all assistance reasonably requested in securing for the University's benefit any patent, copyright, trademark, service mark, license, right or other evidence of ownership of any such intellectual property, and will provide full information regarding any such item and execute all appropriate documentation prepared by the University in applying or otherwise registering, in the University's name, or in the name of any cooperative organization of the University, all rights to any such item.  The University does not grant any licenses to Consultant to use any intellectual property developed under this Agreement.

5.
Term.  The term of this Agreement shall be as set forth in Exhibit A attached hereto.

6.
Warranty.  Consultant warrants that in performing the Services:     

a.
Consultant will strictly comply with the descriptions and representations as to the Services (including performance, capabilities, accuracy, completeness, scheduling characteristics, specifications, configurations, standards, functions and requirements) which appear herein and Consultant and any employees of Consultant will perform the Services on time;

b.
Consultant's products, if any, will conform to generally applicable standards in the industry;

c.
the Services will not be in violation of any applicable law, rule or regulation, and Consultant will obtain all permits required to comply with such laws and regulations;  

d.
the Services will not violate or in any way infringe upon the rights of third parties, including proprietary information and non-disclosure rights, or any trademark, copyright or patent rights;

e.
Consultant is the lawful owner or licensee of all proprietary material or intellectual property used in the performance of the Services contemplated herein, such programs have been lawfully developed or acquired by the Consultant, and the Consultant has the right to permit the University access to or use of such intellectual property or proprietary material;

f.
with respect to any Consultant personnel designated as "Key Personnel" in Exhibit A, the assignment of Consultant personnel to perform the Services will be continuous throughout the term of the Agreement, except in the case of the termination of employment of any such Key Personnel by Consultant;

g.
Consultant shall assign to the University the manufacturers' warranties for material furnished to the University by the Consultant;

h.
Consultant will screen all employees supplied to the University by Consultant in the performance of Consultant’s services to ensure that each employee is fully qualified to perform the Services, and if required by law or ordinance, is validly licensed and/or has obtained all requisite permits to perform such Services for the University.

7.
Proprietary Information.  Consultant acknowledges that in order to perform the Services called for in this Agreement, it may be necessary for the University to disclose to Consultant certain Proprietary Information in the possession of the University.  Consultant further acknowledges that the Services, including any deliverables, may of necessity incorporate such Proprietary Information.  In that event, Consultant agrees that it shall not disclose, transfer, use, copy, or allow access to any such Proprietary Information, identified as such orally or in writing, to any employees or to any third parties, excepting those who have a need to know such Proprietary Information, in order to allow Consultant to perform the Services, and who have executed a non-disclosure agreement consistent with the provisions herein.

8.
Indemnification.
a.
Consultant does hereby indemnify and shall hold harmless the University  and the Board of Regents of the University System of Georgia and their members, agents, servants and employees (each of the foregoing being hereinafter referred to individually as "Indemnified Party") against all claims, demands, causes of action, actions, judgments, or other liability, including attorneys' fees (other than liability solely the fault of the Indemnified Party) arising out of, resulting from, or in connection with, this Agreement, including, but not limited to: (1) the violation of any third party's trade secrets, proprietary information, trademarks, copyright, patent rights, or other intellectual property rights; (2) all injuries or death to persons or damage to property, including theft; (3) Consultant's failure to perform all obligations owed to Consultant employees, including any claim Consultant’s employees might have or make for privilege, compensation, or benefits under any employee benefit plan; and (4) any and all sums that are due and owing by Consultant to the Internal Revenue Service for withholding, FICA, and unemployment or other state and federal taxes.

b.
Consultant's obligation to indemnify any Indemnified Party will survive the expiration or termination of this Agreement by either party for any reason.

9.
Acceptance of Services.  Consultant shall provide written notification of completion of any deliverables, or other performance of services, to the University.  The University shall have thirty (30) days from the date of receipt of the notice of completion to provide Consultant with written notification of acceptance or rejection due to unsatisfactory performance.  Consultant shall, as quickly as is practicable, correct at its expense all deficiencies caused by Consultant, its employees, agents, contractors or subcontractors.

10.
Key Personnel.  In the event that any "Key Personnel" are listed in Exhibit A, the parties agree that such personnel are essential to the Services offered pursuant to this Agreement and are not employees of the University or relatives of such employees.  The parties further agree that should any such Key Personnel no longer be employed by Consultant during the term of this Agreement, for whatever reason, the University shall have the right to terminate this Agreement on thirty (30) days written notice to Consultant.

11.
Termination.  

a.
Each party has the right to terminate this Agreement immediately if the other party breaches, is in default of any obligation hereunder, or otherwise performs the Services in an unsatisfactory manner. 

b.
The University may terminate this Agreement immediately by written notice to Consultant and may regard Consultant in default of this Agreement if Consultant becomes insolvent, makes a general assignment for the benefit of creditors, files a voluntary petition of bankruptcy, suffers or permits the appointment of a receiver for its business or assets, or becomes subject to any proceeding under any bankruptcy or insolvency law, whether domestic or foreign, or has wound up or liquidated business, whether voluntarily or otherwise.

c.
Either party may terminate this agreement without cause with thirty (30) days written notice to the other party.  However, if Consultant terminates, the University will have no further financial obligation to Consultant after the date of the notice of termination.

12.
Funding.  Notwithstanding any other provision of this Agreement, the parties agree that the charges payable hereunder by the University are payable solely from appropriations made by the General Assembly of the State of Georgia.  In the event such appropriations are determined, in the sole discretion of the chief operating officer of the University, to no longer exist or to be insufficient with respect to the charges payable hereunder, this Agreement shall automatically and immediately terminate without further obligation of the University as of that moment.

13.
Taxes.  Consultant will pay all taxes lawfully imposed upon it with respect to the Services or this Agreement, including but not limited to all federal and state unemployment taxes, FICA and income taxes. The Consultant certifies that (a) the tax identification number listed is correct (b) he/she is not subject to backup withholding according to the Internal Revenue Service rules and regulations.  

14.
Assignment.  Consultant shall not assign or subcontract the whole or any part of this Agreement without the University's prior written consent.

15.
Site of Services.  Consultant will perform the Services at a location other than the University's premises if possible.  If the Services are such that, in the University's sole discretion, they must be performed on the University's premises, the University will provide Consultant office space and facilities to the extent the University deems it necessary to perform the Services.

16.
Drug Free Work Place.
a.
If Consultant is an individual, he or she hereby certifies that he or she will not engage in the unlawful sale, distribution, dispensation, possession, or use of a controlled substance or marijuana during the performance of this Agreement.

b.
If Consultant is an entity other than an individual, it hereby certifies that:

(1)
A drug free work place will be provided for the Consultant's employees during the performance of this Agreement; and

(2)
It will secure from any subcontractor hired to work in a drug free work place the following written certification: "As part of the subcontracting agreement with "Consultant's Name), (Subcontractor's Name), certifies to Consultant that a drug free work place will be provided for subcontractor's employees during the performance of this Agreement pursuant to paragraph 7 of subsection B of Official Code of Georgia Annotated Section 50-24-3."

c.
Consultant may be suspended, terminated, or debarred if it is determined that:

(1)
Consultant has made false certification herein.

(2)
Consultant has violated such certification by failure to carry out the requirements of Official Code of Georgia Annotated Section 50-24-3.

17.
Non-Discrimination.  The Consultant shall not discriminate against any individual on the basis of age, race, color, religion, national origin, sex or disability.  Further, the Consultant agrees to comply with all non-discriminatory laws and policies to which the University is subject.  The University provides accommodations for the disabled as required by law.  However, Consultant agrees to be solely responsible for all costs and expenses associated with any such accommodation(s) related to this Agreement and, without limitation, the Scope of Work to be performed hereunder.  Notwithstanding any other provision of this Agreement, the University reserves the right to change the Statement of Work as set forth in Exhibit A of this Agreement to better meet the needs of the disabled and reserves the right to immediately cancel this Agreement due to the University's inability to provide such accommodation(s).

18.
Insurance.  Consultant shall insure against all losses and damages which are the result of or the fault or negligence of the Consultant, its agents, servants, members, employees, contractors and subcontractors.  Consultant shall at the time of the execution of this Agreement furnish the University with a copy of said policy or a certificate that such insurance has been issued naming the Board of Regents of the University System of Georgia by and on behalf of Georgia State University as the Certificate Holder.

19.
Waiver.  The waiver by the University of any breach of any provision contained in this Agreement shall not be deemed to be a waiver of such provision on any subsequent breach of the same or any other provision contained in this Agreement.  Any such waiver must be in a properly signed writing in order to be effective, and no such waiver or waivers shall serve to establish a course of performance between the parties contradictory to the terms hereof.

20.
Applicable Law.  This Agreement shall be governed by the laws of the State of Georgia.

21.
Uniform Commercial Code.  All Services performed hereunder shall, to the greatest extent possible, be deemed "goods" within the meaning of the Uniform Commercial Code of Georgia.

22. Non-profit Organization.  If the Consultant is or is a member of a non-profit organization, consultant warrants that it is in compliance with the requirements of O.C.G.A. 50-20-1, et seq. regarding state government relations with nonprofit contractors.

23.
Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter.  This Agreement may be amended, but only upon advance mutual written agreement by the parties.

IN WITNESS WHEREOF the parties have executed this Agreement on the date last written below.

AGREED TO BY:




THE BOARD OF REGENTS OF THE

UNIVERSITY SYSTEM OF GEORGIA

BY AND ON BEHALF OF 

CONSULTANT





GEORGIA STATE UNIVERSITY

Signature





Signature

Printed Name:                                            


Printed Name:                                         
Title:                                                           


Title:                                                       
FEI/SS#:                                                      


Date:                                                       
Date:                                                            

Exhibit A
I.
Statement of Work

The Consultant agrees to provide the following consulting services to the University: (Must specifically 

detail the work to be done.)

II.
Payment Schedule
The University agrees to pay the Consultant for the satisfactory performance of the work detailed herein the total sum of                              to be paid as follows:

III.
Term
The term of this Agreement shall commence on                                                                and terminate on                                                             , unless otherwise terminated in accordance with other provisions of this Agreement.  Further, this Agreement is renewable upon the advance written mutual agreement of the University and the Consultant.

IV.
Key Personnel
Key personnel (non-University personnel only) for this Agreement are as follows:

	
	EMPLOYEE/INDEPENDENT CONTRACTOR CHECKLIST

	
	

	
	The information provided below will assist you in determining whether the service provider will be classified for federal, state, and FICA tax purposes as an employee of the University or as an Independent Contractor.  An employer must generally withhold income taxes, withhold and pay social security and Medicare taxes, and pay unemployment taxes on wages paid to an employee.  An employer does not generally have to withhold or pay any taxes on payments to Independent Contractors, except in the case of Non-Resident Aliens.   Answer each question, yes or no.

	
	

	
	This checklist should be used as a tool to determine how someone should be paid.  If making a determination is not clear, fax this form to the Financial Operations Manager at 1-3345, for assistance.  

	
	

	
	If the service provider is determined to be an independent contractor, this completed form must be attached to the Payment Request Form or Consulting Agreement when it is forwarded to the Office of Disbusements.  Any Consulting Agreement or Payment Request Form submitted that does not have this Employee/Independent Contractor Checklist attached will be returned to the requesting department.

	
	 

	
	 

	
	I.  General Information

	
	 

	
	Individual's Name__________________________________________________________________

	
	Social Security No. or Individual Taxpayer Identification No.________________________________

	
	Hiring Department__________________________________________________________________

	
	Preparer's Name and Extension ________________________________________________________

	
	 

 

	
	Residency Status
	Yes
	No

	
	U.S. Citizen or Permanent Resident Alien (i.e. Holder of Green Card)
	 
	 

	
	If No, please answer or provide the following information:
	
	

	
	1)  Will the service be performed 100% outside the U.S.?
	
	

	
	2)  Is GSU sponsoring the Foreign National’s immigration status?
	
	

	
	3) Please provide the Foreign National’s email address for communication relating to tax matters.
	
	

	
	     __________________________________________________________________________
	
	

	
	4) *See the Financial Operations website for instructions on making payments to Non-resident Aliens.
	
	

	
	
	
	

	
	II.  Relationship with the University
	Yes
	No

	
	A. Does this service provider currently work for the University as an employee? 
	 
	 

	
	
	
	

	
	B. Is it currently expected that the University will hire this service provider as an employee following the termination of his or her consulting service?
	 
	 

	
	C. During the past 30 days, did the service provider have an official University appointment (including temporary) and provide the same or similar services?
	 
	 

	
	D. Will the service provider be primarily responsible for teaching all or a major part of a course?
	 
	 

	
	          STOP:  If the answer to any question in Section II above is "Yes" do NOT proceed with this form.  
	
	 

	
	               The worker is considered an employee.  Please contact Human Resourses or your unit's HR manager for instructions on how to hire the individual as an employee.
	
	

	
	
	
	

	
	III.  Public Employment Information
	Yes
	No

	
	A. Does this service provider currently work for another University System of Georgia institution as an employee? 
	 
	 

	
	          STOP:  If the answer to the question above is "Yes" do NOT proceed with this form.  
	
	 

	
	              The University System Employees Services Agreement between Institutions form and process must be used. 
	 
	 

	
	 
	
	 

	
	IV.  Behavior Control
	 
	 

	
	A.  Degree of Instruction
	Yes
	No

	
	1.  Will a current university employee instruct the individual on how to do the work?
	 
	 

	
	2.  Will the university supply the individual with the necessary tools, materials, and equipment to perform the work?
	 
	 

	
	3.  Will the university provide personnel to help perform the work?
	 
	 

	
	5.  Will the individual be required to follow the schedule set by the university?
	 
	 

	
	 
	 
	 

	
	B.  Training
	Yes
	No

	
	1.  Will the university provide training (periodic or on-going) to the individual on the procedures to follow to perform the work?
	 
	 

	
	 
	 
	 

	
	V.  Financial Control
	Yes
	No

	
	1.  Will the university reimburse the individual for out-of-pocket expenses?
	 
	 

	
	2.  Will the individual receive payment at regular payroll-like intervals?
	 
	 

	
	3.  Is the payment to the individual based on an hourly, daily, or weekly basis?
	 
	 

	
	4.  Will the service provider use their own facility?
	 
	 

	
	5.  Is the service provider free to make business decisions which wiill affect the service provider's profit or loss?
	 
	 

	
	6.  Does the service provider offer the same or similar services to the general public as part of a trade or business?
	 
	 

	
	 
	
	 

	
	VI.  Relationship between the Parties
	Yes
	No

	
	1.  Can the university or the worker terminate at any point without incurring liability?
	 
	 

	
	2.  Does the individual receive vacation or sick leave or other similar benefits?
	 
	 

	
	3.  Is the duration of the position more than six months?
	 
	 

	
	4.  Is the work performed by the individual part of the regular business of the university?
	 
	 

	
	5.  Does the university have the right to withhold payment if it determines the work is unsatisfactory?
	 
	 

	
	 
	
	 

	
	VII.  Specific Classifications
	 
	 

	
	A.  Instructor/Lecturer
	Yes
	No

	
	1.  Is the individual a guest lecturer who will conduct only a few sessions of a class and is not otherwise working at the university in a different capacity?
	 
	 

	
	2.  Will the individual affect the grade or certification the student receives?
	 
	 

	
	3.  Will the individual set the curriculum and select the class materials?
	 
	 

	
	4.  Is the service provider teaching a course for which students will not receive credit towards a degree?
	 
	 

	
	5.  Is the course a degree prerequisite?
	 
	 

	
	B.  Researcher
	Yes
	No

	
	1.  Will the individual perform research for the university under a grant or other funding?
	 
	 

	
	2.  Will the individual perform research for a university professor or employee who determines how the work is performed and the rework schedule?
	 
	 

	
	3.  Will the individual collaborate with a university professor or employee or serve as an advisor or consultant?
	 
	 

	
	 
	
	 

	
	Key Considerations:

	
	The service provider should be classified as an employee if any of the following conditions are met:
	 
	 

	
	1. You answered "Yes" to any questions in both Section IV A. & B.  These responses show that the University has the right to direct and control how the service provider does the task for which the service provider was hired.
	 
	 

	
	2. You answered "Yes" to Sections V 1. & 3.  These responses show that the University has the right to control the business aspects of the service provider's job.
	 
	 

	
	3. You answered "No" to Section VI 5. If the University cannot withhold payment to the service provider, the service provider should be classified as an employee
	 
	 

	
	4. You answered "Yes" to Sections VI 1. & 2.  
	 
	 

	
	The service provider should be classified as an independent contractor if:
	 
	 

	
	The above considerations for classifying the service provider as an employee are inconclusive, and
	 
	 

	
	1. You answered "Yes" to Sections V 4., 5., & 6., or
	 
	 

	
	2. You answered "Yes" to both Section VI 5. & Section VII 4.
	 
	 

	
	Determination:                Hire as employee □                      Hire as Independent Contractor □
	 
	 

	
	 
	
	 

	
	Name of Department Head or Authorized Approver for Budget Unit (Required and must be different than person completing form above.) ____________________________________________________________________________
	Date_______

	
	Signature_____________________________________________________________________
	
	 

	
	Contact Phone_________________________________________________________________
	 
	 

	
	ACKNOWLEDGEMENT AND CERTIFICATION:
	 
	 

	
	By signing this form I certify that the above answers are true and complete to the best of my knowledge, understanding, and belief.
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